
PROBATE AND MEDIATION 
 

IS IT POSSIBLE TO MEDIATE A PROBATE DISPUTE? 
 

Contentious probate disputes are a growing area of law - in my own practice, we have 

increased our team of specialist lawyers from one partner and a trainee 10 years ago to 

two partners, two assistants and two trainees today.  The spectacular rise in value of 

property, the increasing complexity of family arrangements and the fact that people are 

living longer whilst suffering from mind-altering illnesses such as dementia have all 

contributed to this rise, and there is no sign of a slowdown less still a decrease in this 

type of work.  

 

Clients who litigate probate matters are often suffering a double whammy - they are 

likely to have been very recently bereaved (the limitation periods for some of these cases 

are as short as 6 months, and you often have to take steps long before that time in order 

to safeguard your position), and they are then faced with the daunting prospect of Court 

proceedings which could go on for several years.  The emotional toll is very heavy, and 

can permanently change relationships within families.   

 

The law in this area is complex and, in some cases arcane (processes are called things 

such as caveats, warnings and subpoenas) and it is necessary to have specialist advice 

from the outset.  It is not an area where practitioners can easily 'dabble' - and the value 

of cases means that it might be very unwise to do so. Cases can be started in the 

Chancery Division, the Family Division or the County Court, frequently using the Part 8 

procedure rather than the more usual Part 7 process.  The one piece of good news is that 

costs budgeting generally does not apply to Part 8 claims (although of course the Court 

always has discretion to impose this, particularly where there are significant factual 

disputes).  

 

Mediation is, in many ways, very well suited to contentious probate disputes and 

particularly Inheritance Act disputes.  These are frequently disputes with a large number 

of parties, and mediation offers the possibility of a resolution within a shorter timescale 

and for a reduced cost than litigation.   

 



Traditional contentious probate disputes, for example about whether a will was properly 

executed or over the construction of a will, are probably the least well suited to 

mediation because they are usually 'all or nothing' cases.  Even here though, where both 

parties have so much to lose, it may well be advantageous to reach a settlement rather 

than to face the risk of losing everything.  The uncertainty factor is removed from the 

equation, and the price of this (for example giving up part of what you might have 

achieved at trial) may well be worth paying. 

 

For disputes over the validity of a will (whether the testator had capacity to make it or 

was unduly influenced for example) or disputes under the Inheritance Act, mediation is 

ideal.  These are legally and factually complex cases, often very evidence-heavy (leading 

to longer preparation time, longer trials and higher costs) and emotionally draining.  In 

addition, frequently parties are litigating (or attempting to) over issues which the Court 

cannot or is not best suited to judge upon.  Often there are deeply held feelings about the 

other parties, and possibly years of frustration which have often been held in check 

whilst the deceased was alive.  Once they have died, these feelings may well come out and 

this can lead to very destructive litigation.  The case this week of Seagrove v Sullivan 

[2014] EWHC 4110 (Fam) is a useful reminder of the costs that can be incurred – that 

was a disputed trust case over the ownership of property (there was no deceased party, 

but trust disputes can lead to similar legal and emotional battles) where the costs 

amounting to £1.3million for a dispute over a property worth £1million.  Eventually the 

Judge lost patience with the parties and ordered them to significantly reduce the amount 

of evidence available at trial, and the matter settled within a day.   

 

Mediation allows parties to explore and resolve matters which could not be dealt with in 

Court, and this is one of the primary attractions in probate cases.  Where there are the 

type of deeply held feelings mentioned, these can be addressed and relationships can 

begin to be mended.  Many clients feel that they are being put under undue pressure in 

litigation whilst the other party is not, and the very act of sitting around the table 

together for an opening session is an excellent demonstration that everyone is in the 

same position.  I have acted for children in mediation where their estranged mother was 

bringing an action against them as beneficiaries of their father’s estate, and where the 

mediation ended with a session between the mother and children as the first stage of 

trying to re-establish a relationship between them.  That took encouragement and 



management by a mediator which could not have been provided by a judge.  I have also 

acted many times for clients whose requirements were surprisingly modest – sometimes 

they wanted a particular piece of jewellery, or a photo album or (in one particularly 

memorable case) a Winnie the Pooh clock.  These types of items have meaning and 

significance which cannot be addressed by a Court (which will simply classify them as 

‘assets of the estate), but which often mean much more than their monetary value.  

Mediation allows for settlements which incorporate splitting belongings. 

 

A common feature of Inheritance Act disputes is that they involve many parties.  It is 

usual to issue against all beneficiaries, and this can amount to a large number of people 

who may well all want, or need, separate representation.  The logistics, cost and time 

involved in corresponding with all, serving documents on all, considering evidence from 

all and co-ordinating a trial can be extraordinary.  Sometimes parties will issue their own 

proceedings which adds to the complication – I acted for a child in an Inheritance Act 

claim where we issued against 5 other beneficiaries of the estate plus the executors and 

ultimately there were 7 claims between the parties (6 Inheritance Act claims and 1 other).  

Whilst these were eventually consolidated by the Court, the cost of sending each letter 

was multiplied by 6, and  dealing with the various correspondence in became almost a 

full time job.  Mediation allowed the parties to get together in the same place, at the 

same time and, under the guidance of a very skilled mediator, to identify the few things 

which everyone had in common on which to build a settlement.  

 

It is my view that mediation is particularly well suited to probate disputes.  The original 

question was whether it is possible to mediate in this area – it is my view that it should 

be considered in all cases at an early stage and then regularly reviewed thereafter (if it is 

not possible to mediate at the outset).  Mediation has advantages which cannot be 

obtained elsewhere, and this is an area of the law where mediation deserves to grow and 

grow.  

 

Clerksroom can provide skilled mediators for contentious trusts and probate disputes 

nationwide.  Contact [                    ] for more information.  

 
 
 


