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Cohabitation Law Reform – Long Overdue?
The Case for Change

Carnwath LJ made the following

point in his ju dgment in Stack -v-

D o wd e n  [2 0 0 6 ] 1 F L R  2 5 4 1 -

‘To the detached observer, the

result m ay  seem  lik e a w itch’s brew ,

in to w hich various esoteric in g redien ts

have been  stirred over the y ears, an d

in  w hich differen t ideas bubble to the

surface at differen t tim es. They  in clude

im p lied trust, con structive trust,

resultin g  trust, p resum p tion  of

advan cem en t, p rop rietary  estop p el,

un just en richm en t, an d so on . These

ideas are lik ely  to m ean  n othin g  to

lay m en , an d often  little m ore to the

law y ers w ho use them .’

Indeed, it is not the first time over

the last decade or so that the case for

change has been pu t with criticisms

having been made of the fact that

cohabitants are su bject to 19 th Centu ry

tru st and property law when their

relationships break  down u nlik e spou ses

for whom section 25 of the Matrimonial

Cau ses A ct 19 73 together with 21st

Centu ry case law operates to determine

how their property and finances are

apportioned u pon the dissolu tion of

the marriage. N ow that Civil P artners

enjoy a similar regime to spou ses on

relationship break down it has become

even more apparent how u nfair the lack

of legislative provision is for those same

sex  cou ples who choose not to enter into

a Civil P artnership and eq u ally for

heterosex u al cou ples who choose not

to marry. It is as a resu lt of the absence

of a set of coherent remedies for the

non-married or non-civilly partnered

cohabitants that prompted Lord F ilk in

to ask  the Law Commission to review

the law and to su ggest possible reforms,

which are now the su bject of a

consu ltation paper, ‘Cohabitation: The

F inancial Conseq u ences of R elationship

B reak down’2. The u rgency of the project

and its social impact is apparent from

the increasing nu mbers of those

cohabiting, which as at the 20 0 1 Censu s

had reached over 2 million and with 42%

of all children born ou t of wedlock  being

born to cohabiting cou ples. S u ch trends

are lik ely to continu e.

Many cou ples who live together do

not u nderstand that the law that

provides for spou ses on the break down

of their relationship does not apply to

them and many still believe that there

is a legal statu s of ‘common law wife’

which confers rights on a cohabitating

woman. There is a very ru de awak ening

when it is discovered that this is not

the case.

Many cohabitants are entirely

u naware of how little legal protection

they have when their relationship comes

to an end, and depending on how long

ago their cohabitational home was

pu rchased, they have little if any

recou rse to the conveyancing solicitor

who, in many cases, did not advise

properly abou t the ways in which an

interest in property cou ld be achieved or

protected. W hat of the cohabitant who

mak es no contribu tion at all to the

financial side of the relationship bu t

whose contribu tion to the welfare of the

family wou ld have earned her a half

share had she been a legal wife?  The

Law Commission’s paper mak es it clear

that althou gh it is twenty-two years

since ‘Mrs B u rns3’ went to cou rt, ‘the

law has not changed significantly in the

interim and it is lik ely that if Mrs B u rns’

case were heard today, the resu lt wou ld

be ex actly the same as it was in 19 8 4.’

The M ain F oc u s of the P rojec t
A lthou gh the project will ex amine

the financial hardship su ffered by

cohabitants4 or their children on the

termination of the relationship by

break down or death, the main focu s

will be on the financial impact of

relationships that terminate via

break down. It is clear that it is intended

the remedies will be available to those

in clearly defined relationships althou gh

there need not be a sex u al element to

the relationship. H owever, the relation-

ship shou ld involve cohabitation and

bear all the hallmark s of intimacy and

ex clu sivity, giving rise to mu tu al tru st

and confidence between partners.

A ttention will be given to-

(a) Capital P rovision where there is a

dependent child or children;

(b) Capital and income provision on

relationship break down;

(c) Intestate su ccession and family

provision on death; and

(d) The Inheritance (P rovision for

F amily and D ependants) A ct 19 75.

Consideration will also be given

to cohabitation contracts and the ex tent

to which cohabitants shou ld be free

to mak e and enforce agreements

concerning their respective liabilities to

provide and maintain following

separation. A t the moment the

‘pre-nu ptial’ agreement is not

enforceable as a contract bu t cou nts as

condu ct in divorce cases, whereas the

cohabitation agreement is enforceable.

The project is not intended to deal

with-

(a) P arental responsibility for children;

(b) N ex t of k in rights (The D epartment

of H ealth has now amended its

policy gu idance to N H S  staff to

ex tend consu ltation with nex t of

k in to u nmarried partners); or

(c) Insolvency, tax  and social secu rity.

S u ggested  S tru c tu res
for Change 

The variety of stru ctu res and

su ggestions u pon which comments

were sou ght are as follows:-

• R ejection of the ex tension of the

regime governing financial relief

between spou ses on divorce;

• The B asic eligibility to the proposed

legislation wou ld be ‘cohabitants’

defined as a ‘shared joint

hou sehold’;

• There wou ld be an au tomatic

entitlement to apply for relief for

those cohabitants who have had

children together, inclu ding if at the

time of the separation the child had

not yet been born5 or where the

child has reached adu lthood or left

home. This latter provision wou ld

tak e accou nt and perhaps

compensate a female cohabitant

who had given u p work  to care for

the home and children sacrificing

her own career and earning

capacity. V iews are sou ght in respect

of other ‘children of the family.’

• It is also su ggested that there might

be a time period that applicants

mu st satisfy in respect of their

cohabitation before they are entitled

to apply for a remedy;

• H aving passed the time provision,

applicants wou ld then have to

demonstrate either-

(a) E conomic disadvantage su ffered

by the applicant (as in the

ex ample above of giving u p a

career to care for children); or

(b) That s/he has conferred an

economic advantage on the

other cohabitant (e.g. by doing a

su bstantial amou nt of physical

labou r to improve a hou se

belonging to the other party).

Clearly what this provision is

designed to do is to analyse the

balance sheet of positive and

negative positions of each party

at the point of separation

compared to their respective

positions at the beginning

of the relationship and for

adju stments to be made where

the cu rrent position is u nfair.

• The Law Commission also seek s

views on a possible third

req u irement which is that an

applicant wou ld have to show

‘su bstantial or manifest u nfairness’

before an award cou ld be made.

• There wou ld be no au tomatic

entitlement to an award based

merely on the fact of the

cohabitation, regardless of the

length of the relationship.

• There wou ld be no award either

simply becau se a party has needs

althou gh the needs of parties and

of children are to be tak en into

accou nt in deciding what assets to

transfer if an award is made. F or

ex ample it is lik ely to be the case

that the party with care of the

children will have the family home

transferred to them, althou gh it

remains to be seen the basis u pon

which that is done, whether for

ex ample, as in the case of spou ses,

there will be charge back  provisions

where both parties wou ld be

entitled to a share in the eq u ity bu t

that there is insu fficient to provide

homes for both parties.

• The Law Commission paper also

states that it is lik ely that the form

of any award will be modelled on

the regime u nder the Matrimonial

Cau ses A ct 19 73 in that it is

envisaged there will be awards of

periodical payments, lu mp su ms,

property adju stment and pension

orders and it is fu rther envisaged

that the clean break  principle will

also apply.

O p ting O u t
It is envisaged that cou ples wou ld

have the right to opt ou t of the proposed

legislative scheme provided this is done

in writing, signed by both parties and

witnessed. A t the moment it is not clear

whether or not parties shou ld also be

req u ired to give fu ll financial disclosu re

and/or whether they shou ld also be

req u ire to have received independent

legal advice before an opt-ou t agreement

will be binding, providing yet fu rther

points u pon which feedback  is sou ght.

S hou ld the cou rts lik ewise be able to

disregard the terms of an otherwise

valid agreement, becau se it did not

provide for an u nforeseen change in

circu mstances from the time of signing

the agreement, su ch as the birth of a

child. In the field of matrimonial

financial law, su ch q u estions are

being ask ed in respect of pre-nu ptial

agreements where it is clear that

agreements that do not contain any

‘E dg ar6’ factors are u pheld and pre-

nu ptial agreements are u pheld u nder

‘condu ct’ bu t ‘added to’ where their

provisions do not necessarily cover the

new and u nforeseen circu mstances7.

The proposed new scheme rejects

the notion of cohabitants having

au tomatic rights u nder intestacy in

favou r of adapting the relief available

u nder the Inheritance (P rovision for

F amily and D ependants) A ct 19 75.

Tim ing
The Consu ltation P aper is ju st

that –  a docu ment for consu ltation

rather than firm and comprehensive

recommendations. The consu ltation

phase closed on the 30 th S eptember

20 0 6 and it is planned that the final

recommendations for reform will be

pu blished in the su mmer of 20 0 7.

The press has reported that legislative

reforms of cohabitational law will be

introdu ced in 20 0 8  althou gh this is

difficu lt to envisage given that the

Commission’s docu ment states that

the final report will not inclu de a

draft bill!

G iven the ‘witches brew’ which

characterises the cu rrent state of the

law relating to the property and

financial affairs of cohabitants,

especially on relationship break down,

reform is to be welcomed. Lawyers and

cohabitants alik e can only continu e to

specu late on the ex act form that su ch

reform will tak e.

1The  ap p e al in  this  cas e  is  d u e  to  b e  he ar d  b y  the  H o u s e  o f L o r d s

o n  the  5 th F e b r u ar y  2 0 0 7

2The  L aw C o m m is s io n  C o n s u ltatio n  P ap e r  N o  17 9 .

3B u r n s  – v- B u r n s  [19 8 4 ] F L R  2 16 in which the Cou rt of A ppeal

held that ‘W here an u nmarried cou ple, who had lived together as

hu sband and wife, separated and there was a dispu te over the former

matrimonial home the cou rts were not empowered (as in the case of

married cou ples) to mak e su ch property adju stment order as they

thou ght fair and reasonable. The respective interests of the parties

were to be ascertained by the application of the law of tru sts and the

principles to be applied were those stated by the H ou se of Lords in

P ettitt v P ettitt [19 70 ] A C 777 and G issin g  v G issin g [19 71] A C 8 8 6. A  tru st

for sale cou ld arise (a) by the ex press declaration or agreement; (b) by

way of a resu lting tru st where the claimant had directly provided part

of the pu rchase price; or (c) from the common intention of the parties.

In this case there was no ex press agreement that the plaintiff had an

interest in the hou se nor did she mak e any direct contribu tion to the

pu rchase price. Therefore, she had to show a common intention that

she had a beneficial interest in the property giving rise to resu lting

tru st. The cou rt was not confined to look ing at the factu al situ ation at

the date of acq u isition bu t wou ld have regard to all the su bseq u ent

circu mstances inclu ding the contribu tion of the parties. In this case

there was nothing at the time of the acq u isition of the hou se which

indicated a common intention that the plaintiff shou ld have an

interest: she provided no money for the pu rchase and assu med no

liability for the mortgage, and the defendant did nothing to lead her to

change her position in the belief that she wou ld have an interest in the

hou se. The plaintiff's contribu tions to the hou sehold ex penses did not,

and were not intended to, relieve the defendant of his liabilities, and

she did not mak e a su bstantial contribu tion to the family ex penses so

as to enable the mortgage instalments to be paid. It was  n o t e n o u g h

fo r  the  p lain tiff to  s ho w that s he  had  wo rke d  ju s t as  har d  as  the

d e fe n d an t in  m ain tain in g  the  fam ily  in  the  s e n s e  o f ke e p in g  the

ho u s e , g ivin g  b ir th to  an d  b r in g in g  u p  the  child r e n  o f the  u n io n ; s he

had  to  s ho w that s he  had , d ir e ctly  o r  in d ir e ctly , m ad e  s u b s tan tial

fin an cial co n tr ib u tio n  to  the  acq u is itio n  o f the  ho u s e .

4It is  cle ar  that the  p r o je ct e x clu d e s  r e latio n s hip s  b e twe e n

b lo o d  r e lative s  o r  car in g  r e latio n s hip s ; an d  co m m e r cial r e latio n s hip s

(s u ch as  lan d lo r d  an d  te n an t o r  lo d g e r s ).

5This  wo u ld  n o  d o u b t le ad  to  D N A  te s tin g  in  s o m e  cas e s .

6E d g ar  – v- E d g ar  [19 8 1] 2  F L R  19

It seems clear, look ing at the decisions so far, that the cou rts will

consider the E dg ar factors when considering the weight, if any, to attach

to the ex istence and terms of a pre-nu ptial agreement. The E dg ar Test as

set ou t by O rmrod LJ is as follows-

‘to decide w hat w eig ht should be g iven  in  order to reach a just result, to a

p rior ag reem en t n ot to claim  a lum p  sum , reg ard m ust be had to the con duct of

both p arties, leadin g  up  to the p rior ag reem en t an d to their subseq uen t con duct

in  con seq uen ce of it.

It is n ot n ecessary  in  this con n ection  to thin k  in  form al term s, such as

m isrep resen tation  or estop p el, all the circum stan ces as they  affect each of tw o

hum an  bein g s m ust be con sidered in  the com p lex  relation ship  of m arriag e.

S o, the circum stan ces surroun din g  the m ak in g  of the ag reem en t are relevan t.’

Those circu mstances will inclu de-

• U ndu e pressu re by one party

• E x ploitation of a dominant position

• Inadeq u ate k nowledge

• B ad legal advice

• Material Change of Circu mstances

A lso important is the general principle that formal agreements,

properly and fairly arrived at with competent legal advice shou ld not be

displaced u nless there are good and su bstantial grou nds for conclu ding

that an inju stice will occu r by holding the parties to the terms of their

agreement.

7K – v- K (A n cillar y  R e lie f:  P r e -N u p tial A g r e e m e n t) [2 0 0 3 ]

1 F L R  12 0

E lis s a d a C o s ta e x amin e s  t h e  r e c e n t

c o n s u ltatio n  p ap e r  o n  fin an c ial d is p u t e s

in  c as e s  o f u n mar r ie d  c o u p le s


