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1. Introduction 

 

a) Insurance fraud is on the increase. Undetected general insurance claims fraud 

total £2.1billion a year adding on average £50 to the annual costs individual 

policyholder’s policy, on average, each year (Source: Insurance Fraud Bureau).  

 

b) This is a problem not only for insurance companies but for the Claimant 

Solicitors who represent Claimants, involved in these type of collisions, where 

a case has to be dropped due to an allegation of fraud or in the rare instance 

that a finding of fraud is made at Trial. This results in wasted costs for the 

Claimant’s Solicitor who has sometimes expedited considerable expense to 

progress the matter to Trial in both the fee earner’s time and disbursements 

that are unlikely to be recovered from the Claimant’s ATE insurer or the 

Claimant himself.  

 

c) In my experience, it is not unusual to see a Claimant’s base profit costs for an 

RTA case to Trial with an allegation of fraud to exceed £15,000. The question 

therefore is, how does one ensure that an RTA case, with an allegation of 

fraud, can be given the best possible opportunity to succeed at Trial?  

 

d) This article will look at both investigations that can be undertaken where an 

allegation of fraud has been made, as well as tactical and procedural 

considerations for RTA claims where an allegation of fraud has been made or 

intimated by the Defendant.  

 

 

2. Vetting at the Front End 

 

 

a) How effective is your system at spotting suspected fraudulent claims at the 

point of taking instructions?  

 

b) Does your system comprise of simply completing the boxes on the RTA 1 

form and submitting it to the Portal?   

 

c) Does your system of taking instructions from the Claimant ask any 

additional questions about how the accident happened?  
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d) Does your system of taking instructions include a full initial interview?  

 

3. In my opinion, if a firm has a poor system of taking instructions at the front 

end of an RTA claim, this can let suspected fraudulent claims, that have no 

prospects of success slip through the net and cause the firm time and money in 

investigating claims that have little or no prospects of ever succeeding.   

 

4. For example, would your system of taking initial instructions identify any 

fraud indicators, in the following scenarios? 

 

a) Two people carrier vehicles collide on an industrial estate late at night.  It is an 

alleged rear end collision. Both vehicles are taxies. There are five passengers 

in each vehicle. Your firm is requested to represent five passengers of one of 

the vehicles for claims for personal injury, who all have whiplash injuries to 

the neck and back. There is no police attendance and no witnesses. All the 

passengers who request representation have significant accident claims 

histories they are reluctant to tell you about during the initial interview. Some 

of the passengers cannot recall the purpose of their journey, at the time of the 

collision.  You do not represent the driver but you are aware of a significant 

claim for vehicle damage and credit hire by the driver.  

 

b) A driver and three passengers request you represent time after a low speed 

collision at the mouth of a roundabout. It is alleged that the Claimant followed 

an unidentified BMW into the mouth of the roundabout, which then braked, 

causing the Claimant to brake and the Defendant who was travelling in a HGV 

could not stop in time and collided with the rear of the Claimant’s vehicle. The 

HGV driver alleges that there was no BMW and the Claimant braked for no 

reason causing the collision. The driver and passengers all allege they have 

whiplash injuries to the neck and shoulder. The driver brings a large claim for 

credit hire, vehicle damage and storage which comes to over £50,000. The pre 

accident value of his vehicle is £500.  

 

c) Eight passengers in a mini bus request you represent them in claims for 

personal injury. They all have neck, back and shoulder injuries of a similar 

nature. They allege that they were traveling home from a shopping trip in a 

taxi when they were hit in the rear by a Toyota taxi, whilst stationary at traffic 

lights. The driver of the taxi admits there was a collision but he says that it 

occurred at less than 1 mph as the vehicles moved in slow moving traffic. 

 

5. All these are examples of RTA claims which have been taken on by Personal 

Injury firms in the portal and then discontinued many months or years into the 

investigation process due to poor credibility of the Claimant. In my opinion, 

you should not wait until the Defendant alleges or intimates fraud before the 

indicators are identified, applied and then hopefully excluded as initial 
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instructions are taken. If poor claims with little prospects of success can be 

identified at an early stage, it means the firm does not waste valuable time and 

resources, investigating claims that are unlikely to succeed. This may be 

achieved by the following method during the interview process:- 

 

 

a) Look for fraud indicators during the initial interview. I have produced a 

separate factsheet on these which be downloaded from 

http://www.clerksroom.com/content-downloads.php?cid=445. If fraud 

indictors are identified, be prepared to ask more questions of the Claimant 

during the interview.  

 

b) Do you believe the Claimant? Does the Claimant make a credible witness? 

Remember if you do not believe the Claimant, it is unlikely that the Trial 

Judge will. If you have any doubts when taking instructions over the 

telephone, invite the Claimant in for a face to face interview, before you 

accept the claim on a CFA. A few extra hours work at the front end, may 

save many hours worth of wasted investigation time later on.  

 

c) If the Claimant is an inconsistent or unreliable witness can the Claimant 

provide you with any objective evidence, in the early stages, before you 

accept instructions on a CFA. For example:- 

 

I) Can the Claimant provide photographs of the damage to the 

vehicles? Is the damage consistent with what the Claimant says?  

 

II) Can you speak to any independent witnesses to verify the 

Claimant’s version of events?  

 

III) Did the police attend? Has the Claimant got a copy of the 

police report?  

 

IV) Did the Claimant attend the GP/ hospital? Can they provide a 

copy of a prescription or discharge note from the hospital?  

 

V) Did the Claimant take any photographs of the accident locus?  

 

 

6. If  you have any concerns about the claim, all these are example of low cost 

investigations that can be undertaken at the initial interview stage, before the 

claim is accepted on a CFA. Remember if you have concerns about the claim, 

it is likely that the Defendant will raise the same concerns. A Claimant who is 

not prepared to provide documents or information to support a claim, at the 

initial interview stage, is unlikely to assist you progress a claim to Trial.  
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7. In my opinion, where you suspect that fraud may be alleged or averred to by 

the Defendant, it is vital that full and detailed statements are taken at the initial 

interview stage while the Claimant’s memory is fresh and witnesses are 

prepared to co-operate. The little important details about how the accident 

happened provided a few days after the accident, while the evidence is 

contemporaneous may prove the deciding factor on credibility when the claim 

reaches Trial three years later. The same applies to documents. They have a 

habit of getting lost when the Defendant decides to allege fraud 18 months 

after the accident happened. If you can anticipate that the Defendant may 

make an allegation of fraud, you can have the evidence ready to disclose when 

it is raised.  

 

 

Allegations of Fraud: RTA Pre Litigation – Litigation Tactics  

 

 

The following guidance provides some practical tips for investigating claims 

where allegations of fraud have been made prior to Litigation:- 

 

 

8. Part 18 Questions/ Requests to Interview the Claimant  

 

 

a) There is no obligation for the Claimant to answer any Part 18 questions pre 

– litigation and I would generally advise to refuse any such requests, at this 

stage. You may find some Part 18 requests are of a standard or pro forma 

nature. As long as you have interviewed the Claimant at length, the 

Claimant is a credible witness and you are satisfied the claim has 

reasonable prospects of success, why not simply get on and issue the claim?  

 

b) I have seen many example of where Part 18 questions have been sent to 

the Claimant to complete, without regard to whether the questions are 

reasonable or not. CPR Part 18 Practice Direction 6.2 says:- 

 

 

“A Request should be concise and strictly confined to matters which are 

reasonably necessary and proportionate to enable the first party to prepare 

his own case or to understand the case he has to meet” 

 

c) That is not to say that all Part 18 requests should be disregarded at the pre-

litigation stage. If you have a claim that will present a significant litigation 

risk by issuing the claim and thus will never be issued, there is no loss to 
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the Claimant by responding to a pre-litigation Part 18 request, if the 

Defendant is unlikely to settle the claim without receipt of the response. I 

would always advise against allowing the Defendant to interview the 

Claimant.  

 

 

9. Part 31 Requests for Disclosure Pre Litigation.  

 

 

a) In comparison to Part 18 requests, both the Claimant and Defendant can be 

compelled to provide disclosure before proceedings are issued. In some 

circumstances, it may be prudent to make a formal request for pre-action  

disclosure of the Defendant, if the Defendant alleges fraud or will not 

disclose why they are investigating the claim:- 

 

b) The Defendant’s engineers report and/ or repair invoice to determine 

damage consistency between the vehicles.  

 

c) Photographs of the damage to the Defendant’s vehicle, even if the 

Defendant alleges that there was no damage, to determine if there was any 

damage and damage consistency.  

 

d) Accident report form.  

 

e) MOT certificate for the Defendant’s vehicle.  

 

f) Any independent witness questionnaires. There is no property in a witness.  

 

g) CUE (previous accidents), MIAFTR (previous total loss) or any other 

database searches undertaken on the Claimant.  

 

 

d) If the Defendant refuses disclosure, the Claimant may consider an 

application for pre action disclosure under CPR 31.16. Whether the Court 

will consider order the disclosure will depend upon the facts of the case. 

However, the engineering evidence and photographs will be ordered in 

most cases, if the Defendant is in possession.  Prior to issuing the 

application the Defendant should be given at least 14 days to disclose the 

documents and then a 7 day warning by letter before the application is 

made and costs should then be sought of the application itself. Counsel is 

more than happy to assist with the drafting of any such applications or 

advising on the merits of the same, on a CFA basis.  
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e) When requesting documents from the Defendant it is worth reminding the 

Defendant of the wording of the pre –action protocol which can be found 

athttp://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot_pic . 

This is relevant to the documents which must be disclosed under the 

protocol where liability is disputed including:- 

 

RTA CASES 

SECTION A 

 

In all cases where liability is at issue – 

 

(i) Documents identifying nature, extent and location of damage to 

defendant’s vehicle where there is any dispute about point of impact. 

 

(ii) MOT certificate where relevant. 

 

(iii) Maintenance records where vehicle defect is alleged or it is alleged by 

defendant that there was an unforeseen defect which caused or contributed 

to the accident. 

 

 

f) Conversely the Defendant also has a power to make disclosure requests of 

the Claimant. When considering whether to disclose a document, I would 

recommend you have regard to whether the Court would consider whether 

the a) Claimant is in control of the document and b) whether the request is 

reasonable bearing in mind the issues in dispute. A disclosure request for 

an engineer’s report or repair invoice pre litigation may be reasonable 

whereas disclosure of the Claimant’s medical reports for the previous 10 

years may not be. Counsel is always happy to advice on the merits of any 

application made by the Defendant or his insurer.  

 

 

 

10. Pre Action Protocol 

 

 

a) If the time under the pre-action protocol has expired and the Defendant is 

refusing to disclose the basis of its investigations, the pre-action protocol can 

be a useful tool. Unfortunately, where fraud is concerned, the protocol is often 

disregarded by the Defendant or his insurance company. However, some 

section of the protocol may be of some assistance such as, if the Claimant 

wishes to issue proceedings :- 

 

3.7  
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 The defendant(’s insurers) will have a maximum of three months from the 

date of acknowledgment of the claim to investigate. No later than the end of 

that period the defendant (insurer) shall reply, stating whether liability is 

denied and, if so, giving reasons for their denial of liability including any 

alternative version of events relied upon” 
 

3.10 

 

If the defendant denies liability, he should enclose with the letter of reply, 

documents in his possession which are material to the issues between the 

parties, and which would be likely to be ordered to be disclosed by the court, 

either on an application for pre-action disclosure, or on disclosure during 

proceedings. 

 
3.11 

 

Attached at Annex B are specimen, but non-exhaustive, lists of documents 

likely to be material in different types of claim. Where the claimant’s 

investigation of the case is well advanced, the letter of claim could indicate 

which classes of documents are considered relevant for early disclosure. 

Alternatively these could be identified at a later stage. 
 

3.12 

 

Where the defendant admits primary liability, but alleges contributory 

negligence by the claimant, the defendant should give reasons supporting 

those allegations and disclose those documents from Annex B which are 

relevant to the issues in dispute. The claimant should respond to the 

allegations of contributory negligence before proceedings are issued. 

 

 

11. Pre Action Admissions 

 

  

a) If the Defendant admits liability, either in the Portal or in writing, if the 

case falls out of the portal, do not readily be prepared to let the Defendant 

resile from the admission without any evidence in support. CPR 14.1A 

says that a pre- action admission may only be withdrawn in writing before 

proceedings are issued, if the Claimant agrees.  

 

 

b) If a significant period of time has passed, between the admission and the 

request to withdraw the admission one should consider the guidance 
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applied by the Court as to whether the admission can be resiled or not, 

upon application by the Defendant. The guidance is set out by CPR 14 PD 

7.2. In some cases the Defendant may have an uphill struggle to convince 

the Court that they should be given permission to resile, especially where a 

significant period of time has passed since the admission was made  The 

Claimant’s investigation of the claim may now be prejudiced in terms of 

witnesses and the ability to obtain evidence, which may have since 

disappeared.  

 

c) Emphasis is also placed by the Court on whether any new evidence has 

come to light. If the Defendant has been in possession of all the facts for 

months or even years and only seeks to with draw the admission once 

proceedings are issued, again the Claimant may be able to argue their 

investigation has been prejudiced. Finally it is important to remember, that 

the Defendant must be able to show a Defence with a reasonable prospect 

of success, if the admission is withdrawn. Part 23 confirms that any 

application to resile, must be supported by evidence.  The Judicial reality 

is that where the Defendant either pleads fraud, or a series of concerns,  the 

Defendant will normally be allowed to resile from the admission, unless it 

is made very late in the day i.e. just before Trial and the Defendant will be 

penalised in costs. However,  each case must be Judged on its own merits 

and in my opinion, the Claimant should not simply agree to an application 

or request to withdraw an admission without sight of a draft Defence and 

evidence upon which the Defendant will be able to show a reasonable 

prospect of defending the claim. Counsel is always happy to advise on the 

merits of any such application.  

 

 

Post Litigation: Litigation Tactics RTA where Fraud Alleged.   

 

 

12. Applications to Set Aside Judgement  

 

 

a) All too often the Defendant driver may not respond to the proceedings 

(assuming they are not also commenced against the insurer under the EU 

Regulations).  In what circumstances should you agree to set aside 

Judgement, if the insurer seeks to be added as a 2
nd

 Defendant and/ or 

comes on board to act for the driver?  One should have regard to the 

criteria set out in CPR 13.3 as to whether a) the Defendant has a realistic 

prospect of defending the claim b) whether the application has been made 

promptly.  
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b) In my opinion you should not consider setting aside Judgement until you 

have seen the draft Defence. Is the Defendant / or Defendant pleading 

fraud or raising a number of concerns about the claim, if so, on balance the 

Judgement is likely to be set aside in the interests of justice. The only 

caveat to this is that if the application is made very late on the day  i.e. 

near the Trial window and the Defendant’s insurer has been on notice for 

some time that proceedings have been issued i.e. they were given Section 

152 notice or advised proceedings were to be issued, then even if the 

Defendant is pleading fraud, an application to set aside Judgement has 

significantly less prospects of success.  

 

c) The costs occasioned by any application to set aside Judgement should 

always be sought.  If the Defendant’s  Defence has merit and the 

application is made within a reasonable period of time, it is prudent to 

consent if the Defendant provides the opportunity to do so, to avoid the 

risk of the Defendant’s costs of the application. Counsel is always happy 

to advise on the merits of any such applications. 

 

 

13. Post Issue Admissions  

 

 

a) If the Defendant or the Defendant’s insurer admits liability in the Defence, 

consideration should be given to the guidance set out in CPR 14 PD 7.2 

before you consent to any application to resile from an admission in the 

Defence. Remember at this point, the Defendant or Defendant’s Insurer 

had the benefit of legal advice. In my opinion, it is prudent to ask for the 

Defendant for disclosure of any new evidence  and/ or a  draft Defence in 

support of an application before you consent to this. Again, if the 

Defendant’s insurer seeks to resile from an admission close to the Trial 

window, it is always worth resisting such an application. The costs 

incidental to such an application should be sought. Counsel is always 

happy to advise on the merits of any such application. 

 

 

14. Applications to Amend the Defence  

 

 

a) It is becoming more and more common for the Defendant or his insurer to 

make late applications to amend the Defence, either to plead fraud or to 

plead a series of concerns about the Claimant, after an initial strict proof 

Defence has been filed, early on in the proceedings, to protect the 

Defendant’s position.  The reason for this, in most cases, is that there has 

been a failure to fully investigate the claim by the Defendant’s insurer pre 
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proceedings, in some instances having been aware of the accident for 

many months or even years. The Solicitors for the Defendant’s insurers are 

then left in the position where they have a relatively short time period to 

investigate the claim. Pursuant to CPR 17.1 the Courts permission or 

consent of the Claimant will be required to amend the Defence.  

 

 

b) If the Defendant’s Solicitor suggests that they still have ‘on-going 

investigations’, it is always prudent to ask them to set out in writing the 

nature of those investigations and when they are likely to be concluded and 

invite the Defendant to make any application to amend the Defence once 

the witness statement and disclosure has taken place, at the latest.  The 

letter should also make it that any application to amend the Defence once 

disclosure and statements have been served will be resisted and costs 

occasioned by any amendment will be sought by the Claimant. Once 

disclosure and statements have been served, the Defendant’s insurer 

should have all the information it needs to make any application to amend.  

 

 

c) The Courts are being less tolerant of late applications to amend the 

Defence, especially when they are near the Trial window, even where the 

Defendant’s insurer seeks to amend the Defence to plead fraud. Again 

consideration always need to be given to consenting to a reasonable 

application that has prospects of success and is  served within a reasonable 

period of time or the Defendant’s insurer may be able to seek costs from 

the Claimant in a successful application where such consent was 

unreasonably withheld. Conversely, the Claimant should usually be 

entitled to the costs occasioned by a late amendment to the Defence. 

Counsel is always happy to advise on the merits of any applications made 

by the Defendant.  

 

 

15.  Part 18 Requests and Witness Statement Post Litigation  

 

 

a) The Claimant may be obliged to respond a reasonable Part 18 request post-

litigation, upon application by the Defendant. It is correct to say that the 

Claimant should not be obliged to respond to blanket or pro forma requests. 

The purpose of a Part 18 request is to clarify the issues in dispute between 

the parties. It may sometimes be prudent to invite the Defendant to raise a 

Part 18 request upon receipt of the Claimant’s statement, to avoid 

duplication of the issues and unnecessary costs,  or to agree an early 

exchange of witness statements. However, on an application by the 

Defendant, the Court will usually be prepared to order the Claimant to 
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answer a reasonable Part 18 request that complies with CPR 18.1 (a) and 

(b), where fraud is alleged. Additionally, if the Claimant wishes to achieve 

settlement of the case, the Defendant’s insurer is unlikely to consider 

settlement until Part 18 requests have been answered.  

 

 

b) Claimants do not often raise Part 18 questions of the Defendant.  It is 

always worth considering raising Part 18 questions of the Defendant or 

Defendant’s insurer to clarify matters in dispute or to seek further 

information. This is particularly important if the Defendant’s statement is 

poor or if LVI or slam on is alleged by the Defendant’s driver. A well 

drafted Part 18 question can also put pressure on the Defendant to settle a 

case, especially if there is little or no co-operation from the insured driver. 

A Claimant should always be prepared to issue an application to enforce a 

Part 18 response if no response is provided within a  reasonable time frame 

(usually 21 days). It is prudent to put the Defendant’s Solicitor on notice 7 

days before the application is made, in writing. In my opinion, the most 

appropriate time to raise a Part 18 request is upon receipt of the 

Defendant’s statement and relevant disclosure.  

 

 

c) In my experience, one of the reasons cases are lost a Trial is the poor 

quality of the responses to the Part 18 request or lack of detail in the 

statement. For example, in some instances the fee earner has simply sent a 

pro-forma questionnaire to the Claimant to complete and drafted the 

statement on the basis of the questionnaire,  statements are taken over the 

telephone that lack detail, if the Claimant’s first language is not English, a 

friend of the Claimant is asked to translate and the statement does not have 

the any translation clause. If the statement lacks detail and the Claimant 

then starts to mention important details at Trial for the first time,  that are 

not in the statement, this can lose the case for the Claimant at Trial.  

 

 

d) In my experience, it is important that when preparing a statement/ Part 18 

responses, to invite the Claimant and the witnesses into the office to draft 

the statements, especially where fraud is alleged. The statement should be 

drafted with each witness individually and an independent translator be 

utilised, if required. If the Claimant cannot attend the office, it is 

sometimes wise to instruct an Investigator to attend to see the Claimant to 

take the statement, who has experience in drafting statement with 

allegations of fraud. Remember, the more detailed the statement the better 

as it this level of detail that adds credibility to the Claimant’s case.  
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e) The quality of the witness statement and/ or Part 18 responses is the most 

important document in the whole case. If the document lacks detail or is 

poorly drafted, it can cause significant damage at Trial, as it is the 

Claimant who is going to be cross examined as to the failures of the 

document and not his Solicitor! Counsel is always happy to draft 

appropriate Part 18 questions to the Defendant, where required.  

 

 

 

16. Reply to Defence/ Conference with the Claimant  

 

 

a) If the Defendant’s insurer alleges fraud in the Defence or pleads 

‘concerns’ about the Claimant, it is essential, in my opinion, that a Reply 

to the Defence is prepared. This serves two purposes:- 

 

b) It provides a formal response to the allegations and many of the 

Defendant’s allegations or ‘concerns’ may be addressed so the claim be 

settled. 

 

c) It allows the Claimant to provide a robust response to the allegations and 

to clearly set out the Claimant’s position. A well drafted Reply to the 

Defence can sometimes settle the claim, without the need for further 

detailed investigation. Counsel is always happy to consider drafting a 

Reply on a CFA basis.  

 

 

d) If the Defence pleads fraud or serves a strict proof Defence pleading 

‘significant concerns’ about the claim, I would always recommend an 

early conference with the Claimant to address the issues in the Defence to 

and draft a robust Reply to the Defence.  An early conference with the 

Claimant means that if the allegations cannot be addressed and thus the 

claim has poor prospects of success, early instructions can be taken from 

the Claimant to settle the case or discontinue it on best terms before the 

Claimant is put at a significant costs risk and the Solicitor incurs 

significant costs of investigating a case with little or no hope of succeeding.  

 

 

e) Remember, if the credibility of the Claimant is poor after robust cross 

examination in conference, the Claimant is not likely to stand up to proof 

at Trial. Even if the Claimant does not come across well in conference, 

Counsel can still provide sensible and economic investigations to gather 

sufficient evidence to settle the claim on best terms. It is worth bearing in 

mind that most ATE policies will not indemnify the claim if prospects of 
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success are less than 50% or finding of fraud is made at Trial. Most ATE 

policies will require an advice from Counsel as to the prospects of success, 

before agreeing to indemnify the claim to Trial.  

 

 

f) In my opinion, if fraud is not alleged initially, the best time to have a 

conference with the Claimant is once disclosure and exchange of 

statements has taken place. The earlier the conference is arranged before 

Trial, the more time the Claimant will have to undertake any investigations 

or obtain any documents that are required to progress the matter to Trial. 

Counsel is always happy to consider undertaking a conference on a CFA 

basis, either at your office, by telephone or at Clerksroom’s Chambers 

throughout England and Wales.  

 

 

17. Part 35 Questions and Expert Evidence 

 

 

a) If the Defendant seeks to rely upon their own engineering evidence and/ or 

medical evidence, it is important in my view to always consider raising 

appropriate Part 35 questions of the engineer or medical expert. This is 

particularly important if the Defendant seeks to adduce evidence from a 

Forensic Engineer in an alleged staged or contrived accident to suggest that 

accident did not occur as alleged or at all.  It is always important to consider 

raising questions of the Defendant’s medical expert where LVI is alleged.  

 

 

b) To leave such evidence unchallenged could be fatal to the Claimant’s case and 

some well drafted Part 35 questions can challenge the credibility of the 

Defendant’s expert and in some instances can result in a favourable settlement 

for the Claimant, especially where the Defendant’s Defence is heavily reliant 

on the expert’s opinion.  

 

 

c) If the Defendant seeks to adduce a forensic report in an alleged staged 

accident and the Claimant relies on an automotive assessor,  it may be prudent 

for the Claimant to also consider their own forensic report, to ensure equality 

of arms. Conversely, this may also apply to Defendant who obtains a report of 

a Consultant Orthopaedic Surgeon in an LVI claim and the Claimant only has 

a GP report. Counsel is always happy to advise on the appropriate Part 35 

questions to the Defendant’s expert or relevant expert evidence.   
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18. Part 31 Disclosure  

 

 

a) The Claimant has a powerful weapon to compel the Defendant to provide 

disclosure once proceedings have been issued. If the Defendant or his insurer 

has not provided all the necessary disclosure after the process of standard 

disclosure has taken place, the Claimant may make an application for specific 

disclosure under CPR 31.12 and seek the costs occasioned by the application. 

The Defendant’s Solicitor should be given at least 14 days to provide the 

disclosure with a written request and then provide a written warning, in 

writing 7 days before the application is made.  

 

 

b) Whether or not the disclosure is reasonable will depend upon the facts of the 

case. For example,  if the Defendant’s insurer disputes any damage or alleges 

that minimal damage was caused to the Claimant’s vehicle, it may be 

reasonable to request specific disclosure of photographs of the Defendant’s 

vehicle, repair invoice or engineers report to confirm this. The Claimant 

should be prepared to make an application in the event of none  compliance. A 

well timed request for disclosure may put pressure on the Defendant’s insurer 

to settle if the policyholder is not co-operating and documents will be required 

from the Defendant’s driver or vehicle owner to comply with the request.  

 

 

c) Conversely, if the Defendant makes a reasonable disclosure request, it is 

advisable for the Claimant to comply in full and on time. When the 

Defendant’s insurer pleads fraud or ‘concerns’ about a Claimant’s case, the 

Court are usually readily prepared to grant the Defendant’s disclosure requests 

such as medical records, physiotherapy records, financial documents regarding 

the credit hire claim, MOT certificate,  V5, insurance documents, photographs 

and repair invoices, are some of the more common examples. If the Claimant 

defaults on a disclosure order, the Court seem to be prepared to grant ‘Unless 

orders’ for none compliance. It is advisable to have these documents on the 

file, before the claim is issued and make sure that the Claimant will co-operate. 

Counsel is always happy to draft applications for specific disclosure on a CFA 

basis or advise on the merits of the Defendant’s application.  

 

 

19. Preparing for Trial  

 

 

Finally below are some tips when preparing for Trial:- 
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a) Witness summons are an invaluable tool. If your client’s witness is not co-

operating or refusing to attend, summons them! Conversely, if you suspect 

that the Defendant’s witness may not exist and they have provided a 

statement, serve a witness summons.  

 

 

b) It is always worth resending the Claimant’s statement and the medical 

report to the Claimant to re-read before Trial. Sometimes Counsel arrive at 

Court and the Claimant advises us they cannot recall seeing the statement 

before! 

 

c) Investigators are an invaluable tool in the Claimant’s armoury. A good 

quality investigator can speak to witnesses, provide credibility reports and 

assist to obtain documents.  

 

d) Some investigation companies now have access to the insurance databases 

to confirm if the Claimant has been involved in previous accidents or the 

vehicle has been a total loss. These tools have previously only been 

available to Defendant lawyers. These tools can be invaluable to assess the 

credibility of the Claimant.  

 

e) If there is any dispute over where the accident occurred a good quality 

locus report (with road measurements) and clear photographs will always 

assist Counsel and the Judge to make sense of the accident. Google maps 

are not always sufficient.  

 

f) If it is an alleged staged or contrived accident it is important to obtain as 

much evidence as possible to place the Claimant at the scene of the 

accident and to make sense of the Claimant’s route. Evidence may be a 

receipt for items purchased on the way, a restaurant reservation and a 

Google map marked with the Claimant’s route to the scene of the accident 

and the way home after the accident.  

 

g) Colour photographs of both vehicles will assist the Court to determine 

damage consistency between the vehicles.  

 

 

Conclusion  

 

These are just some of the ways in which Claimant representatives can assist to ensure 

the success of the Claimant’s case. The key question to ask when assessing these 

claims is whether the Claimant’s version of events plausible i.e. could it have 

happened in the way that the Claimant alleges? After that credibility of the Claimant 



16 

 

Copyright Andrew Mckie, Barrister at Clerksroom, July 2012. This factsheet must not 

be reproduced without the owner’s consent.  

 

Telephone 0845 083 3000 or go to www.clerksroom.com 

 

Please note this factsheet is not intended to provide binding legal advice. If you 

require specific advice about a case you should consult a suitably qualified Solicitor 

or Barrister. 

 

and his passengers will be important in terms of the consistency of what the various 

parties say.  

 

The Claimant’s Solicitor can assist his client by ensuring the proofs of evidence are as 

detailed as possible, obtaining as much contemporaneous evidence as possible to 

support the Claimant’s version of events and approaching the Claimant’s case from a 

tactical point of view. Running these cases any other way can be costly for the 

Claimant and his Lawyer! 

 

 

Any questions? 

 

Andrew Mckie is a Barrister at Clerksoom specialising in claimant and defendant 

personal injury, credit hire, costs and fraud.  

 

Andrew undertakes Claimant and Defendant instructions in personal injury, alleged 

fraud and credit hire cases for the following types of work:- 

 

 •All types of interlocutory hearings including case management conferences, 

allocation hearings, pre-trial reviews and applications.  

•Multi track, fast track and small claims track, trials and disposal hearings.  

•MOJ stage 3 hearings.  

•Infant approval hearings.  

•All types of written advice and pleadings.  

 

To instruct Andrew, please call 0845 083 3000 or go to www.clerksroom.com. 


